STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
SHEI LA Kl ESS,
Petitioner,
Case No. 03-2287

VS.

FLORI DA | NTERNATI ONAL
UNI VERSI TY,

Respondent .
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ORDER DECLI NI NG REMAND

On February 16, 2004, Respondent Florida International
University ("FIU') entered an order "remanding" this case to the
undersi gned for further proceedings. Specifically, FIU wants,
first, a determnation as to whether FIUis an "enployer” within
the neaning of that termas defined in Section 112.19(1)(a),
Florida Statutes; and, second, clarification of a statement in
t he Recommended Order regarding the rel evant statute-years.

Because the renand order appeared to be facially
insufficient to justify acceptance of the remand, the
undersi gned afforded the parties an opportunity to show cause in
witing why further proceedi ngs should be had before DOAH. In
response to the Order to Show Cause, which was issued on
February 24, 2004, the follow ng papers have been fil ed:

Petitioner's Response to Administrative Law Judge's Order to



Show Cause (02/25/04); Respondent's Response to Order to Show
Cause (03/15/04); Respondent's Filing of Suppl enental

Aut horities in Support of Respondent's Response to Order to Show
Cause (03/16/04); and Petitioner's Reply to Respondent's
Response and Filing of Supplenental Authority (03/17/04). This
matter is ripe for adjudication.

Aut hority for Remand

As a threshold matter, the undersigned is mndful that FIU
i's an agency, not an appellate court; as such, its authority to
articul ate bindi ng pronouncenents of |aw (subject to judicial
review) is limted to the party whose substantial interests are
being deternmined at the noment.! Therefore, where the
Adm ni strative Law Judge ("ALJ") has fully discharged all of his
duties under the Admi nistrative Procedure Act ("APA") and there
are no exceptional circunstances, FlIU |acks the power to issue a
mandat e directing the Division of Adm nistrative Hearings
("DOAH") to conduct further proceedings. DOAH s independence—
and hence the fairness of fornmal adm nistrative proceedi ngs—
woul d be conprom sed if agencies (which are |litigants when under
DOAH s jurisdiction?) were entitled to dictate to the inparti al
ALJ, nmuch as an appellate court authoritatively decides the |aw
or atrial judge instructs a jury.

Wi le the foregoing mght seemself-evident, it is

neverthel ess true that the Second District Court of Appeal, by



issuing wits of mandanus to reluctant hearing officers, on two
occasi ons many years ago enforced a robust, inplied agency power

to remand. See Collier Devel opnent Corp. v. State Dept. of

Environnental Reg., 592 So. 2d 1107, 1109 (Fla. 2d DCA 1991);

Manasota 88, Inc. v. Trenor, 545 So. 2d 439, 441-42 (Fla. 2d DCA

1989). Fortunately, other courts have been nore circunspect,
and the Second DCA' s treatnent of DOAH as the agencies
handmai den has not hel d sway.

For exanple, instead of conpelling DOAH s subm ssion to the
litigating agency via extraordinary wit (and avoiding an
i medi at e decision as to whether the agency or the ALJ is
correct on the law) as the second district did, the First and
Fourth District Courts of Appeal generally have elected to

settle disputed | egal issues on the nerits. See Agency for

Health Care Admin. v. Munt Sinai Medical Center of G eater

Mam , 690 So. 2d 689, 692 (Fla. 1st DCA 1997)(treating petition
for mandanus as one for interlocutory review of ALJ' s refusal to

conduct evidentiary hearing on attenpted remand); State Dept. of

Envi ronnmental Protection v. Dept. of Minagenent Services, Div.

of Admin. Hearings, 667 So. 2d 369, 370-71 (Fla. 1lst DCA

1995) (granting petition for review of non-final order declining
remand, concluding that hearing officer had erred in various
respects, and remandi ng for further proceedi ngs at DOAH);

Departnent of Prof. Reg. v. Wse, 575 So. 2d 713, 716-16 (Fl a.




1st DCA), rev. denied, 584 So. 2d 997 (Fla. 1991) (si destepping

guesti on whet her agency has power to remand, even as concurring
judge woul d recognize inplicit power to remand for clarification

of recommended findings); Florida Dept. of Law Enforcenent,

Crimnal Justice Standards and Training Comin v. Dukes, 484 So.

2d 645, 647 (Fla. 4th DCA 1986)(in agreeing to review non-final
recommended order because agency ot herwi se woul d be effectively
unabl e to appeal hearing officer’s evidentiary rulings, court
noted that the APA did not authorize agency to renmand case to
hearing officer with instructions to admt the evidence in
guesti on).

The general rule is that because agencies have at best
inplied authority to remand cases to DOAH prior to the entry of
a final order, there being no statutory authority to do so, such
action is justified only under "exceptional circunstances,” and

the ALJ has the power to refuse the remand. See Henderson Signs

v. Florida Dept. of Transp., 397 So. 2d 769, 772 (Fla. 1st DCA

1981) (hearing officer acted within authority in denying remand
where case presented no exceptional circunstances); see also

Berry v. State Dept. of Environnmental Reg., 530 So. 2d 1019,

1022 (Fla. 4th DCA 1988) (assum ng w t hout deciding that agency
had authority to remand, hearing officer did not err in refusing
the remand, where hearing officer had conplied with essenti al

requirenments of law); Florida Dept. of Transp. v. J.WC. Co.




Inc., 396 So. 2d 778, 785-86 (Fla. 1st DCA 1981) (concl udi ng that

reviewng court can remand for further fact finding; declining

to hold that agency has inherent authority to remand, while
| eavi ng open possibility that agency m ght have such authority
i n exceptional circunstances).

Exanpl es of exceptional circunstances under which an
agency's inplied power to remand woul d be acknow edged can be

found in the reported decisions. In Mller v. State Dept. of

Environnental Reg., 504 So. 2d 1325, 1325-26 (Fla. 1st DCA

1987), it was held that remand was appropriate where the agency,
after receiving a recommended order, changed its m nd about the
validity of a permit condition with which the applicant had
conplied, and which the hearing officer, consistent with the
agency's litigating position, had upheld.® As a consequence of
t he agency's changing its regulatory position, additiona
findings of fact were required regarding the environnental

i npact, if any, expected to result fromthe revision of the

affected permt condition. 1d. at 1327.% 1In Board of Medicine

v. Mata, 561 So. 2d 364, 367-68 (Fla. 1st DCA 1990), the court
held that in a licensing proceeding, where the statutes
governing applications for licensure required the |icensing
board to consider all material information comng to |light prior
to the grant or denial of the license, it was appropriate for

the agency to remand the case to DOAH for further proceedings to



resol ve disputed issues of fact involving alleged m sconduct

di scovered after the issuance of the recomended order.
Clearly, neither MIller nor Mata invol ved circunstances simlar
to those presently facing the undersigned.

The undersi gned concludes that FIUs limted inplied
authority to remand a case to DOAH properly nay be exerci sed
only in "exceptional circunstances.” FIU s inplied authority
respecting remand is held in check initially by the ALJ, who
possesses the authority, subject to judicial review, to refuse
the remand if, in his view, the circunstances are not

exceptional. See Henderson, 397 So. 2d at 772. Further,

because the question whether exceptional circunstances exist is
a question of |aw over which FlIU does not have substantive
jurisdiction, FIU cannot nodify or reject the ALJ' s resol ution
of the issue. See § 120.57(1)(l), Fla. Stat.® It is
appropriate, therefore, for the undersigned to determ ne

i ndependent|y whether remand i s warrant ed.

Necessity of Remand

A.
Inits remand order, FIU characterized as "jurisdictional"”
t he question whether FIU is an "enployer” under the applicable
statutory definition. 1In its response to the show cause order,
however, FIU failed to defend or support this questionable

claim For the reasons that follow, it is concluded that



neither DOAH s nor FIU s jurisdiction in this cause depends on
whether FIUis an "enployer” within the neaning of that term as
defined in Section 112.19(1)(a).

FIUis clearly an "agency" for purposes of the APA. See 8§
120.52(1)(b)7., Fla. Stat. (defining "agency" as including
"educational units") and § 120.52(6), Fla. Stat. (defining
"educational unit" to include state universities). Wen FIU, an
agency, denied Petitioner Sheila Kiess's request for lifetine
heal th i nsurance benefits, as it did pursuant to a letter dated
May 19, 2003, FIU nade a decision that affected Ms. Kiess's
substantial interests, thereby initiating a proceeding in which
Section 120.569, Florida Statutes, applies.

FIU s deci sion was based on its factual determ nation that
"the accident of Septenber 14, 1994 is the root cause and/or the
maj or contributing cause of [Ms. Kiess's] current disability."
Ms. Kiess disputed this factual determ nation, thereby
inplicating Section 120.57(1), Florida Statutes, which applies
whenever a Section 120.569 proceedi ng invol ves di sputed issues
of material fact. See § 120.569(1), Fla. Stat. Hence, M.
Kiess was entitled to request that a formal adm nistrative
hearing be held at DOAH before a neutral administrative |aw
j udge, which she did. On June 12, 2003, FIU s President entered
an order granting Ms. Kiess's request for a formal hearing and

referring the matter to DOAH.



G ven the above history, the conclusion is inescapabl e that
FI U and DOAH have jurisdiction in this cause pursuant to the
APA. The question whether FIU is an "enpl oyer" goes, not to the
agency's jurisdiction, but to the question whether FIU should be
liable to Ms. Kiess on the nerits of her claimunder the Al u-
O Hara Public Safety Act ("Act"). 1In other words, FIU has
jurisdiction to hear and decide a claimfor benefits under the
Act, even if the claimant should | ose because FIU is not an
"enpl oyer” as the Act defines that term

Because the issue of FIUs status as an "enployer” is not
jurisdictional, it was waivable. Significantly, at no stage of
t he proceedi ngs before DOAH did FIU ever question its status as
an "enpl oyer” under the Act. The issue sinply was not in

di spute. Indeed, FIU stipulated to its status as a potentially

l'iable party (i.e. an "enployer") and asserted at every turn
that the only dispute involved which accident (9/16/94 vs.
1/24/95) resulted in Ms. Kiess's pernmanent inpairnment. Reduced
to its essence, FIUs current positionis little nore than a
request that the undersigned reopen the record so that FIU can
of fer evidence on an issue that FIU belatedly perceives to be
potentially excul patory. Receiving additional evidence after
the evidentiary record has been closed, nuch |less after the
Recommended Order has been issued and the case returned to the

agency, is highly disfavored and shoul d be avoi ded, because "to



allow a party to produce additional evidence after the
conclusion of an adm nistrative hearing . . . wuld set in
notion a never -endi ng process of confrontation and cross-

exam nation, rebuttal and surrebuttal evidence, a result not
contenpl ated by the Adm nistrative Procedures [sic] Act." See

Collier Medical Center, Inc. v. State Dept. of Health and

Rehabilitative Services, 462 So. 2d 83, 86 (Fla. 1st DCA 1985).

It is concluded that FIU waived the issue of its "enpl oyer”
st at us.

Additionally, there is yet another, separate and
i ndependent problemw th the attenpted remand on the "enpl oyer”
i ssue, nanely, the absence of any identified disputes of fact.

I gnoring a specific request in the Oder to Show Cause, FIU has
not identified a single fact that is both disputed and nmateri al
to the question whether FIUis an "enployer"” under the
definition of Section 112.19(1)(a). The undersigned cannot
accept a remand that is not predicated on a genuine di spute of
material fact.

B.

Regarding the matter of the statute-years, the undersigned
invited FIU via the Oder to Show Cause, to explain whether
(and why) it believes the wong |law was applied in deciding this
case. FlU did not avail itself of the opportunity to explicate

its position. FIU s silence convinces the undersigned that FlU



has no reasonabl e basis for disagreeing with the undersigned's
choi ce of statute-years—a matter about which, as the
undersigned recalls, the parties were in agreenent at the fina
heari ng.

The undersi gned concl udes that no grounds have been stated
whi ch warrant even clarification of the statute-years issue,
much less a remand to revisit it. Nevertheless, it wll be
noted for FIU s benefit that the Act was first regularly
codified in the 1997 Florida Statutes and that the provisions of
Chapter 440 incorporated by reference in the Act, as they
existed in 1996 when the | egislature adopted the Act, are found
in the 1995 Florida Statutes.

C.

In responding to the show cause order, FIU has raised a
brand new i ssue, contending for the first tine that FIU should
not be liable to Ms. Kiess because, at all material tines, the
Board of Regents, not FIU, was the "public enployer” for
pur poses of collective bargaining. See 8§ 447.203(2), Fla. Stat.
(2001). Even today, FIU inplies, the proper party respondent,
if any, would be FIU s Board of Trustees, a "public body
corporate"” (and state "agency" for APA purposes), see Section
1001.72, Florida Statutes (2003),’ that now serves as the "public

enpl oyer," see Section 447.203(2), Florida Statutes (2003).
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This argunent, besides being untinely, is a red herring.
As defined in Section 447.203(2), the term"public enployer"” (or
"enployer") is a termof art whose special neaning has
application only in Part Il of Chapter 447, which governs
col l ective bargaining relationships between public enpl oyees and
their designated "public enployers.” This case has absolutely
nothing to do with collective bargaining. Thus, it is
conpletely irrelevant to the question whether FIU was Ms.
Kiess's "enployer" as the termis defined in, and for purposes
of, Section 112.19(1), Florida Statutes, that FIU was not her
"public enployer"” as defined in, and for purposes of, Chapter
447, Part |1, Florida Statutes. The former definition is an
apple to the latter's orange.

Di sposition

The undersi gned, having concluded, for the foregoing
reasons, that no exceptional circunstances exist, hereby

declines to accept FIUs attenpted remand of this case.
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DONE AND ORDERED t his 22nd day of March, 2004, in

Tal | ahassee, Leon County, Flori da.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 22nd day of March, 2004.

ENDNOTES

'/ When the agency and the Administrative Law Judge reach
conflicting conclusions regarding the law, it is properly for

t he appellate court, not the agency, to authoritatively resolve
such di sagreenents (unless of course an appeal is not taken, in
whi ch case the agency’s | egal conclusions becone binding on the
affected party). |If the appellate court rules that additional
fact-finding is required, then the court can remand the case for
further proceedings before the Division of Admnistrative
Hearings. See Cohn v. Departnent of Prof. Reg., 477 So. 2d
1039, 1047 (Fla. 3d DCA 1985) (hol ding that where the court of
appeal determ nes that the hearing officer erred in deciding a
point of law, the court nmust remand to the hearing officer for
anot her hearing if disputed issues of material fact subsist).

?/  See § 120.569(2)(a), Fla. Stat. ("The referring agency shal
take no further action with respect to a proceedi ng under s.
120.57(1), except as a party litigant, as long as the division
has jurisdiction over the proceeding under s. 120.57(1)."); see
al so endnote 4, infra.
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3/ The hearing officer, it should be added, accepted the renmand,
ultimately issuing a second recommended order. |1d. at 1325.

Thus, the hearing officer’s authority to refuse the remand was
not addressed in Ml er

4 Commenting on the APA's requirenent that referring agencies
take no action except as a parties litigant while DOAH has
jurisdiction over formal adm nistrative proceedi ngs, which
requirenent is currently codified in Section 120.569(2)(a),
Florida Statutes, see endnote 2, supra, the Mller court stated
in a dictumthat the subject statutory "prohibition is clearly
confined to action while the hearing officer retains
jurisdiction, and is sinply irrelevant to agency action in
performance of quasi -adj udicative functions after the subm ssion
of a recommended order." |d. at 1327. Wiile this statenment is
correct as far as it goes, it cannot reasonably be taken to nean
that the referring agency is authorized, not only to urge, but
to conpel the ALJ to nmake findings of fact in accordance with

t he agency’s | egal conclusions, provided the agency orders the
ALJ to followits conclusions while jurisdiction is vested in
the agency. |If this larger proposition were true, then the
agency, before referring the case to DOAH, could enter an order
directing the ALJ to nmake findings of fact consistent with the
agency’s stated | egal conclusions, which order would be
tantamount to jury instructions. This is because, were it to be
accepted that the agency has the power to nake its | egal

concl usions binding on the ALJ after the hearing (when
jurisdiction returns to the agency), then there would be no
princi pl ed basis upon which to deny the agency such power before
the hearing (when jurisdiction is first in the agency), the only
thing separating the two being tine, a distinction that does not
affect the outcome. Going a step further, if the agency has the
power to make its | egal conclusions binding on the ALJ, then it
should do so at the very beginning, well before the final
hearing, rather than after the issuance of a recomrended order,
for that would be nore efficient—and, in its transparency, nore
honest. Because the undersigned finds nothing in the APA
contenplating a power of referring agencies to authoritatively
instruct ALJs on the | aw before DOAH acquires jurisdiction, he
concl udes that agencies |ikewi se do not possess such power after
DOAH rel i nqui shes jurisdiction—not, at |east, where the

ci rcunst ances are unexceptional .

°/  There is no suggestion in the cases that an evidentiary
heari ng should be held regarding the existence in fact of
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exceptional circunstances. |If this were a fact question,
however, then it would be for the ALJ to decide, not the agency.

®/  This latter point is one the Second DCA coul d not have
considered in Collier and Trenor. Those cases were decided in
the years 1991 and 1989, respectively, when agencies had broad
power to reject or nodify hearing officers' conclusions of |aw

| ndeed, the fact that agencies enjoyed such freedomto reject
hearing officers' |egal conclusions is what persuaded the Second
DCA that obedi ence to an agency’s order of remand nust be a
nondi scretionary or mnisterial act on the hearing officer's
part —a concl usion that was essential to the grant of mandanus.
See Trenor, 545 So. 2d at 441-42.

Circunst ances changed in 1996, when the |egislature
substantially anmended the APA. One revision enacted that year,
which remains in force, see 8§ 120.57(1)(!), forbids litigating
agencies fromrejecting or nodifying adm nistrative |aw judges’
conclusions of law on matters outside their substantive
jurisdiction. See Ch.96-159, Laws of Florida § 19. (The
subj ect provision was originally codified in paragraph j of §
120.57(1). See 8§ 120.57(1)(j), Fla. Stat. (1997)). The
under si gned concludes that to the extent Collier and Trenor can
be read to suggest that ALJs have no choice but to do as the
agency says on remand, those decisions are not good |law in the
wake of the 1996 APA anendnents.

'l To repeat for enphasis, FIUtoo is a state "agency" for APA
pur poses, as explained in the text supra. Mreover, FIU, Iike
its Board of Trustees, is itself a public body corporate. See §
1004. 21, Fla. Stat. (2003).
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